COE PHI InFocus Brief

Coordinating SUD Care with the Department of Veterans Affairs
Protecting Patient Confidentiality and Promoting Community Safety
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This resource explains the intersection between the federal confidentiality protections for
substance use disorder (SUD) treatment records and the U.S. Department of
Veterans Affairs (VA), including the VA Police.
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@ What You Need to Know

o+ Key Point

Part 2 strictly limits disclosures of patient-identifying information
to law enforcement, including the VA Police. Patient-identifying
information means any information that reasonably identifies
an individual as seeking or receiving SUD services from a Part 2
program, including information about a patient’s status in the
program or current whereabouts.

The federal privacy protections in 42 CFR Part 2 require certain
SUD treatment providers to maintain strict patient confidentiality
— including during inquiries by law enforcement.? In general,
law enforcement may only access Part 2-protected information
pursuant to a special court order that complies with heightened
procedural and substantive requirements in Part 2.3

These confidentiality protections apply to local, state, and federal
law enforcement, including the Federal Bureau of Investigations,
the U.S. Department of Justice, and the U.S. Drug Enforcement
Administration. There is no exception for the U.S. Department
of Veterans Affairs (VA) Police.

Part 2 and the Department of Veterans Affairs

Part 2 does not apply to SUD treatment records created or
maintained by VA medical centers or clinics. Rather, a separate
federal privacy law protects VA health records containing SUD
treatment information.*

This means that Part 2 does not apply when:
® A VA medical center or clinic provides SUD treatment
Services.

® A VA medical center or clinic maintains records it received
from an outside SUD provider at a Part 2 program.

Even though Part 2 does not apply to SUD treatment records
created or maintained by the VA, there is no Part 2 exception
for disclosures to the VA. Part 2 records created or maintained
by Part 2 programs (non-VA providers) may only be shared
with the VA if the patient signs a consent form or if one of
Part 2’s limited exceptions apply.

For example, if a patient receives SUD treatment services
from a Part 2 program (a non-VA provider), the patient may
sign a consent form authorizing the Part 2 program to share
information with the patient’s healthcare providers in the VA
medical system. Once the records are received by the VA
medical system, the information loses its Part 2 protections.
If the patient does not consent to sharing information with
the VA medical system, the Part 2 program is prohibited from
disclosing any information to the VA unless one of Part 2’s
exceptions apply (for example, to meet a bona fide medical
emergency when the patient’s prior written consent cannot
be obtaineds).
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APPLICATION TO DEPARTMENT OF VETERANS AFFAIRS POLICE

While Part 2 programs (non-VA providers) operating on VA property may fall within the VA Police’s jurisdiction, the VA Police must still
follow Part 2’s general rules when requesting information from a Part 2 program.

In particular, the Part 2 program is prohibited from sharing any patient-identifying information with the VA Police unless one of the following
applies:

® The patient signed a written consent form authorizing the disclosure.
© Even if the patient signs a written consent form authorizing the disclosure, the records may not be used against the patient in a
criminal investigation or prosecution unless a judge issues a qualifying court order.”

® The VA Police have a Part 2-compliant court order authorizing the disclosure.®

® The program is reporting a crime on program premises or against program personnel.®

For more information about law enforcement inquiries in Part 2 programs, see our related resource:

Resources
This resource is one of many that are available within the Genter of Excellence for Protected Health Information’s resource library,
which can be found at

Request Technical Assistance
You can request brief, individualized technical assistance and join our mailing list for updates, including news about the publication of
new resources and training opportunities,

! Disclaimer

Resources, training, technical assistance, and any other information provided through the Center of Excellence for Protected Health Information do not constitute legal advice. For legal advice,
including legal advice on other applicable state and federal laws, please seek out local counsel

Funding for the Center of Excellence for Protected Health Information was made possible by grant no. TH79TI081743-01 from SAMHSA. The views expressed herein do not necessarily reflect
the official policies of the Department of Health and Human Services; nor does mention of trade names, commercial practices, organizations imply endorsement by the U.S. Government

. 42 CFR § 2.11. See also U.S. Dep't of Health & Human Svcs., Opinion Letter 80-14 (May 2, 1980).

. See generally 42 USC § 290dd-2 and 42 CFR Part 2. The privacy regulations are subject to change in 2021 in order to implement the statutory changes introduced by the Coronavirus Aid,
Relief, and Economic Security (CARES) Act.

. 42 CFR §§ 2.61-2.67.

. 38 USC § 7332; 38 CFR Part 1.

42 CFR § 2.51.

. 42 CFR § 2.31.

. 42 CFR § 2.65.
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https://coephi.org/sites/default/files/Arrest Warrants.pdf
http://coephi.org
http://www.coephi.org/technical-assistance

